
Global Business Briefing  / November 2017www.chemicalwatch.com 1

Is the REACH ‘right-to-know’ provision achieving its objective?

November 2017 • ISSUE 102

Reaching awareness

Less than half (45%) of EU citizens feel well informed about the 
potential dangers of the chemicals contained in products, while 
around two thirds (65%) are at least a little concerned about being 
exposed to hazardous chemicals in their daily life. 

These are the findings of a survey published by the European 
Commission earlier this year, which involved interviewing more 
than 28,000 members of the general public across all member 
states. The figures show that there is a thirst for information  
on chemicals in products but very few consumers are aware  
of their right to ask for it. 

The EU’s flagship chemicals regulation, REACH, has a specific 
provision that allows consumers to request information on 
SVHCs in products. Article 33 requires manufacturers to respond 
to a consumer’s request for information on whether a product 
contains any SVHCs above a concentration of 0.1%. They must 
provide the information free of charge and within 45 days.

However, while Article 33 provides the platform, the flow of 
information between suppliers and consumers is not reaching  
its full potential. REACH has had a positive effect through the 
significant increase in information on the properties and uses  
of substances, but Echa says that more could be done to make  
this information available to consumers.

Companies, the agency says, should improve their compliance 
with REACH obligations to communicate the information down 
their supply chains, and to Echa via registration dossiers in 
particular. Meanwhile, Pelle Moos, chemicals and international 
trade agreements project officer at the European Consumer 
Organisation, Beuc, says that “although Article 33 holds great 
promise, so far it has fallen short and needs to be strengthened.” 

Beuc’s research demonstrated that suppliers are “often unaware 
of their obligations under REACH”. Too often, Mr Moos says, 
companies provide deficient or even wrong answers 
when consumers ask them what their products contain,  
while Echa last year lamented the lack of compliance with  
the REACH provisions on SVHCs in products. 

“Industry needs to live up to its repeated claims of safety and 
social responsibility,” he adds. “We believe an obvious focus  
for chemicals policy needs to be how to extend information 
disclosure obligations and strengthen implementation of 
existing consumer right-to-know rights.”

Full disclosure and transparency on chemical content should 
apply to all consumer goods, Mr Moos says. This would not only 
help build consumer trust but would also ease the transition to  
a more circular economy. Where transparency obligations do not 
currently exist, a first step should be to inform consumers about 
the presence of SVHCs. To do this, “clear, coherent and 
understandable labels are key”.

ChemicalWatch

SUSTAINABILITY:

Squaring the circle 
- pages 21-23

FREE GUIDE: 

Chemicals Management Software Guide 
- page 14

GlobalBusinessBriefing
Fotolia ©

 nicescene

https://chemicalwatch.com/56741
http://www.beuc.eu/publications/2011-09794-01-e.pdf
https://chemicalwatch.com/45293


Global Business Briefing  / November 2017www.chemicalwatch.com 2

Consumer information

Claus Jørgensen, head of the Danish Consumer Council’s  
THINK chemicals initiative, says Article 33 is a “good rule,  
but the problem is that companies do not have the answers,  
or they provide the wrong ones”. 

“It’s also a problem that consumers have to wait 45 days. If you 
see a television on sale, and want to know whether or not it 
contains SVHCs, you cannot wait 45 days for the answer. There’s 
a great need for the supply chain to make sure that the chemical 
information follows the products all the way to the end product.” 

Echoing Mr Moos, Mr Jørgensen believes that SVHCs should be 
labelled on the products. This way, consumers would be able to 
“make an informed decision on the spot”.

Under REACH, the European 
Commission is instructed to review 
Article 33 by June 2019, which, says  
Mr Moos, “is an obvious opportunity 
to strengthen the consumer’s’ ‘right  
to know’”.

However, Peter Smith, executive 
director of the European Chemical 
Industry Council’s (Cefic) product 
stewardship programme, says that 
Article 33 is “clear and doesn’t need  
to be changed”. That said, he does 
think that there is still some room for 
improvement in its implementation. 

“Product manufacturers are not 
always able to provide accurate 
information with regard to the 
presence of SVHCs in their products. 
Therefore, any sensible initiative that 
could improve the flow of information 
along the supply chain to 
end consumers would be helpful,”  
Mr Smith adds.

Using your initiative 
Mr Moos says: “our recommendation is clear: invest in 
transparency and safer alternatives. Progressive companies have 
already committed to do so.” For instance, Danish retailer Coop 
has announced that it will phase out the so-called ‘dirty dozen’ 
across all its brands, beginning with bisphenol A from food cans. 

H&M, Ikea, Kingfisher and Skanska, he adds, are global 
companies dedicated to identifying and phasing out substances 
with endocrine disrupting properties in their products. More 
recently, giant consumer goods companies, Procter and Gamble 
and Unilever, have announced significant fragrance disclosure 
commitments that NGOs have labelled “game changing”. 

“This shows that choosing people’s health and the environment 
over profit is not only the responsible approach, it is good for 
business,” says Mr Moos.

In addition, Cefic, along with other chemicals trade associations 
under the International Council of Chemical Associations (ICCA), 

has this year been broadening its programme of outreach  
to sector supply chains. The aim is to apply principles for 
communicating chemical safety that take the needs of upstream 
and downstream companies into account.

Starting a revolution 
With Article 33 relatively unknown among consumers and sector 
initiatives still lacking, some organisations are taking it upon 
themselves to raise awareness and ensure that companies are 
being asked about SVHCs in products.

With the rise in the number of smartphones, several apps  
have been developed to allow consumers to scan products for 
information on the chemicals content and to use their right to 

know by automatically sending the 
company an Article 33 request.

Those that have achieved some success 
include the Danish Consumer Council’s 
Tjek Kemien app and Friends of the 
Earth Germany’s (Bund) Toxfox. 
Consumers have sent 30,000 Article 33 
requests to more than 7,000 companies 
using Toxfox, while Coop has 
answered almost 2,000 Article 33 
requests through Tjek Kemien since 
2014. Prior to this, it had only received 
eight in total. 

Taking this further, a number of NGOs, 
government authorities and academics 
announced in September that they had 
banded together to develop an 
EU-wide app that aims  
to increase the number of Article 33 
requests significantly – 3.1m over the 
next five years. 

“It holds great potential to simplify and   
accelerate communication between 
consumers and suppliers,” says Beuc’s 
Mr Moos. However, there are some 

limitations on what can be achieved with this kind of tool, mainly 
because of design flaws in Article 33. 

“Ideally, consumers should, at the point of sale, be able to access 
information on the presence of hazardous chemicals through  
a single tool that covers all product groups. Given the scope of 
Article 33(2), REACH apps are limited to physical articles only. 
Mixtures, such as cosmetics, paints and detergents, are not 
covered.”

Cefic’s Mr Smith says that the development of a smartphone app, 
and other digital tools in the context of this project, could indeed 
become a more effective way of communicating about SVHCs 
in consumer products. But, he adds, while Cefic fully supports 
the idea, it is critical to ensure that the data conveyed 
to consumers through this app is technically substantiated. 

“Listing SVHCs that are present in articles is fine. However, 
making claims referring to the impact of these substances on 

Apps will increasingly inform consumers about chemicals
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health or environment would require strong substantiating 
evidence that may need to be validated by a competent authority, 
which might be out of the scope of this project.” 

It could also be useful, Mr Smith says, to accompany the list of 
SVHCs in the app with a reminder that if an article containing 
them is used exactly as described on the product label, there 
should be no cause for concern. 

Cause for concern?
Others fear that the app will cause unnecessary anxiety among 
consumers. Paul Ellis, head of sustainable chemicals management 
for home improvement retailer, Kingfisher, says that by focusing 
on SVHCs, the app ignored other potentially hazardous 
substances not classified by the REACH candidate list and  
would not encourage full transparency within supply chains.

Moreover, he says, the app does not take into account that the end 
user “may not have any exposure to the component deep inside 
the product”. Mr Ellis also questioned consumer demand for it, 
saying that Kingfisher has only ever received six Article 33 
requests for products sold in its 1,211 stores.

The UK Chemical Industries Association echoes this, saying that 
the app only takes hazard properties into account. This “doesn’t 
give them information about actual risk of exposure”, says 
communications director Simon Marsh, nor can it give a complete 
picture of whether the article as a whole is environmentally sound.

Eva Becker of the German environment agency, which announced 
the project, counters that SVHCs are identified for reasons of 
potential effects on both human health and the environment and 
that companies are legally obliged to inform consumers about 
SVHCs in their articles if requested. 

“We believe that consumers are interested to know what they buy 
and to avoid the use of SVHCs. Besides, companies are free to 
provide additional explanations on consumer exposure and 
associated risks,” Mrs Becker says.

Echa says that, although it is not formally part of the project, it is 
interested in following its development and “supports its goal; 
enhancing implementation of Article 33”. It believes that a 
significant increase in consumer awareness can only be achieved 
through the combined efforts of authorities – including Echa –
member states, NGOs and industry. 

“We offer the information on chemicals that they can use to help 
consumers become aware and to make enlightened choices,”  
says Echa.

Consumer information

Gain a full update on key aspects of Regulation  
(EU) No. 528/2012 concerning the approval of active 
substances and authorisation of biocidal products 
from leading speakers including representatives  
from the European Commission and ECHA.

Biocides Europe 2017
5 - 6 December | Vienna, Austria

www.chemicalwatch.com/biocides-europe-2017 

REACH has a specific provision 
that allows consumers to request 
information on SVHCs in products 
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There’s an app for that

Two of the articles in this edition touch on the issue of how to 
inform consumers - and above all, inform them accurately and  
in a way they can understand - about the potential dangers of 
chemicals contained in products. As the lead article by global 
business editor, Leigh Stringer, shows (pages 1-3), EU consumers 
are concerned about exposure and do not feel well informed  
about it.

This issue is something industry and the authorities must address, 
because REACH Article 33 spells out how and when 
manufacturers must respond to requests for information on 
SVHCs in products. And, while the flow of information has 
improved, there is still far to go, which is not surprising when 
there are still so many shortcomings regarding information flow 
within the supply chain, never mind outside it.

The nub of the problem may be this: a 45-day timeframe for 
supplying information to consumers may be a headache for 
suppliers, but this is a world where major purchase decisions 
often take 45 seconds. The only thing that can even start to bridge 
that gap right now is the Smartphone app. 

Several have been developed to allow consumers to scan products 
for information on chemical content and send the manufacturer an 
Article 33 request. Their use is bound to mushroom, bringing forth 
two challenges: the limitations of the scope of Article 33 and the 
fact that, as industry figures point out, information on SVHC 
content alone is not always enough to make an informed choice.

However, as our NGO Platform article from Pelle Moos of Beuc 
shows (pages 22-24), the issue will not go away while harmful, 
even carcinogenic, chemicals keep showing up in consumer 
products. People will want to know and that is their right, even if 
they will not make the right decisions based on what they learn.

This is also an area in which one environmental imperative, 
improved recycling rates, butts up against another, the drive to a 
circular economy. If the latter is the priority, then it is hard to see 
how the pressure on ‘chemicals of concern’ in products, however 
one defines that phrase, can do anything but ratchet up. 

Clear and accessible information will be needed not just to enable 
consumers to make choices but also to help in phasing chemicals 
of concern out, with those identified as SVHCs under REACH first 
in the firing line. It could also be a means to address SVHCs in 
imported articles, something that REACH itself does not do. And 
there will probably need to be an app for that too.

Editorial
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Following a workshop, Echa and EU 
member states have agreed on two 
measures to speed up substance 
evaluation. Sequential testing, possibly 
including applying the approach adopted 
for compliance check decisions to other 
types of requests, is seen as a way to avoid 
multiple decision-making rounds. In 
addition, it is suggested that the evaluating 
member state should finalise drafting the 
justification part of the decision if the 
Member State Committee agrees. 
(8 November)

Echa will conduct further studies on IT 
architecture and business analysis before 
deciding whether to commit to developing 
an ‘EU chemicals legislation finder’ 
database. Once these are concluded, the 
agency will confirm next year if it will go 
ahead, with a possible start date in 2019. 
The ‘finder’ is part of Echa's ongoing 
enhancements to its dissemination portal, 
which it uses to integrate information on 
substances from different legislation and 
regulatory processes. (8 November)

California's Office of Environmental 
Health Hazard Assessment has listed the 
flame retardant tetrabromobisphenol A 
(TBBPA), n,n-dimethylformamide and 
2-mercaptobenzothiazole as carcinogens 
under Proposition 65. In TBBPA’s case, 
this was triggered by an International 
Agency for Research on Cancer report that 
listed it as "probably carcinogenic to 
humans". The American Chemistry 
Council (ACC) countered that there is no 
evidence that TBBPA is hazardous as used 
and at current exposure levels. 
(8 November)

US EPA administrator Scott Pruitt has 
issued a Directive barring anyone 
receiving grant money from the agency 

from serving on its scientific advisory 
panels. This could force many academic 
board members to step down, because the 
EPA is a significant source of research 
funding. This was applauded by the ACC 
and Republicans, while Democrats and 
environmental advocates said that the real 
conflict of interest lies with board 
members employed by EPA-regulated 
industries.(2 November)

European trade group DigitalEurope, three 
major electronics firms and the NGO 
ChemSec have all expressed concerns over 
Sweden's new tax on bromine-, chlorine- 
and phosphorus-based substances used in 
electronics. In particular, the latter’s 
inclusion has raised eyebrows, because 
they are meant to be greener alternatives 
to halogenated substances. The tax entered 
into force in April but may be reviewed at 
the next general election in September 
2018. (2 November)

Taiwan's High Court has granted nearly 
$24m in compensation to 484 ex-Radio 
Corporation of America (RCA) workers 
who were exposed to 31 toxic chemicals, 
mainly organic solvents. The decision 
reinforced a precedent set by a lower court 
that liability for injury can be based on 
"reasonable medical certainty". It follows 
19 years of battles for compensation for 
over 200 deaths and many illnesses from 
exposure at RCA factories in Taoyuan and 
Chupei between 1970 and 1992. 
(2 November)

The European Commission's report on the 
second five-year evaluation of REACH has 
suffered another three month delay and is 
now due to be published by January 2018. 
A Commission source blamed "workload 
and time issues", adding that there are "no 
problems or disagreements" on its content. 
The review was originally due to be 
completed in June, then October. A 
parallel review on the regulatory fitness of 
all other European chemicals legislation is 
expected to be published by the middle of 
2018. (2 November)

A group of 50 NGOs has written to the 
Swiss government, urging it to implement 
a full ban on the export of mercury and 
calling Switzerland Europe’s "weak link" 
in controlling mercury flows to the rest of 

the world. Despite an export ban in 2011, 
Switzerland exported an average of 108 
tonnes/year from 2011 to 2015 and 29 
tonnes in 2016 for applications permitted 
by the Minamata Convention, which the 
country has signed. (30 October)

Germany has proposed to restrict the 
manufacture, use, marketing and import of 
C9-C14 perfluoroalkyl carboxylic acids 
(PFCAs), their salts and related substances. 
It has lodged a restriction submission with 
Echa, which said that although no 
intentional uses have yet been identified, 
an EU-wide restriction is justified to 
reduce the release of these substances and 
prevent any future manufacturing, 
marketing and use. (26 October)

Vietnam’s chemical decree has been 
updated from the draft version in July and 
will take effect from 25 November. 
Transitional arrangements are in place and 
more detailed regulations will flow from 
the legislation, which will be subject to 
consultation. Permits for the manufacture 
and import or export of chemicals will 
remain valid until expiry. There is a one- 
or two-year implementation period for 
projects that must have a chemical 
emergency response plan. (26 October)

Johnson & Johnson has won two legal 
victories in its battle over talc. One in 
Missouri was on procedural grounds, but 
a second, in California, overturned a 
massive jury award. The judge ruled that 
there was not enough evidence to support 
the verdict linking the use of talcum 
powder for feminine hygiene purposes to 
ovarian cancer in one case and that the 
$417m damages were excessive. Lawsuits 
from some 4,800 more claimants remain 
outstanding. (26 October)

In the news
Top CW stories since the last Global Business Briefing
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Walmart’s chemical footprint
The retail giant’s commitment to sustainable chemistry is blazing a trail  
in the sector

Huge and furtively powerful, Walmart remains untouched as the 
world’s biggest retailer. Lesser known than its pledge to bring 
“everyday low prices” to its customers is its ambitious 
commitment to managing hazardous chemicals. This year, 
Walmart pioneered a 10% reduction goal for chemicals it defines 
as ‘of concern’ in the products it sells by 2022 and also became the 
first retailer to participate in the Chemical Footprint Project (CFP).

The CFP, an initiative by NGO Clean Production Action, helps 
corporations measure their progress on transitioning to safer 
chemicals. Its founders say that they hope it provides a framework 
for companies to go beyond what they are legally required to do 
in chemicals management.

Walmart was the first retailer to respond to the project’s annual 
survey, which benchmarks how effectively respondents are 
managing substances in their products and supply chains. It is 
also a signatory to the CFP, alongside NGOs, investors and 
purchasers aiming to encourage manufacturers in the supply 
chain to take action on chemicals of concern.

According to Ashley Hall, senior manager of sustainability at 
Walmart, the company sees the CFP as “a way to benchmark  
and do a gap analysis of our work to date. It is very important  
to be able to measure [our progress] so we can better manage  
our sustainable chemistry work,” she explained during a CFP-
organised webinar last month.

Three pillars
The company initially launched its public commitment to 
sustainable chemistry in 2013. It pledged to base this on three 
pillars: transparency of ingredients, advancing safer formulations 
and a safer choice in private brands. “Our work on sustainable 
chemistry is a way to help build trust and confidence with our 
customers,” said Ms Hall. 

Earlier this year, Walmart released a report on the progress it has 
subsequently made. In the past two years, it has reduced the 
volume by weight of eight ‘high priority chemicals’ (HPCs) by 
96% in the more than 90,000 cleaning, personal care, paper, pet 
and baby products covered by the programme – representing 
some 10,400 tonnes. 

The HPCs were selected based on such criteria as appearing on 
authoritative hazard lists, high volume of use and exposure, and 
consideration of emerging regulations and stakeholder concern. 

Clearly the focus has been on high volume uses as the number  
of products containing HPCs fell by only 5% and the number of 
suppliers using them by 1.5%.

The volume of a broader group of ‘priority chemicals’ (PCs) 
identified by Walmart based on authoritative and regulatory lists, 
has nearly halved since 2014. The numbers of products containing 
priority chemicals and suppliers using them during the same 
timeframe fell by only 0.2% and 0.1% respectively.

In September, Walmart raised the stakes when it publicised a new 
commitment to reduce HPCs and PCs in the products it sells by 
10% by 2022. The goal applies to “consumables”, meaning 
products that are used repeatedly, such as household cleaners and 
cosmetics. Based on the company’s 2016 chemical footprint, this 
reduction translates to over 25,000 tonnes. It is the first retailer to 
set such a time-bound reduction goal. 

Data reporting
To calculate how successfully it has reduced chemicals of concern, 
Walmart uses a supply chain reporting and compliance tool called 
UL Wercs, which aggregates data on substances in the products it 
buys. This dataset is married with Walmart’s retail and sales data, 
Ms Hall said, providing an overview over a calendar year of who 
the suppliers are and what and how many products it sells. 

Analysing the data shows what percentage of suppliers use any  
of Walmart’s HPC or PC chemicals and whether these numbers 
are going up or down. Several factors can affect the outcome of 
this analysis, such as sales, assortment or new ingredients being 
added to regulatory and authoritative lists.

“We leverage that data to have conversations with our suppliers 
about their own chemicals policies and the work that they are 
intending to do to advance their formulations,” Ms Hall said. The 
store believes suppliers should be working to reduce, remove and 
restrict the use of PCs and its goal would allow suppliers to come 
to the company with unique plans to reformulate and innovate.

Meanwhile, Walmart is making progress on transparency as well. 
It already encourages full online public disclosure on ingredients, 
such as allergens, known residuals, contaminants and byproducts, 
as well as those that are typically protected under trade secrets, 
such as fragrances. 

The company will now ask suppliers to verify the purity of 
ingredients where contaminants of concern may exist. And  
by 2018 it will also require them to disclose at least PCs, or all 
ingredients, on packaging.

Case study
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Events

Biocides Asia 2017
 » 20 November 2017 | Singapore

 » BicodesHub | Event details

OECD QSAR application toolbox -  
basic and advanced practical training
 » 20-24 November 2017 | Barcelona, Spain

 » REACH Monitor SL and LMC Oasis | Event details

Regulatory summit Asia 2017
 » 21-22 November 2017 | Singapore

 » Chemical Watch | Summit details

The European REACH congress 2017
 » 21-22 November 2017 | Düsseldorf, Germany
 » TSGE Forum | Event details

Food contact regulations Asia 2017
 » 23 November 2017 |Singapore

 » Chemical Watch | Event details

2017 antimony day
 » 29 November 2017 | Brussels, Belgium

 » International Antimony Association | Event details

Plastics and paper in contact  
with foodstuffs 2017
 » 4 December 2017 | Berlin, Germany

 » Smithers Pira | Event details

IUCLID for biocides practical workshop
 » 4 December 2017 | Rennweg, Austria

 » Chemical Watch | Workshop details

Biocides Europe 2017
 » 5-6 December 2017 | Vienna, Austria

 » BiocidesHub | Event details

CHCS training ’risk characterisation and  
the chemical safety report’ (module 53)
 » 5 December 2017 | London, United Kingdom

 » Chemical Hazards Communication Society | Event details

CHCS training ’the extended sds -  
understanding exposure scenarios’ (module 20)
 » 6 December 2017 | London, United Kingdom

 » Chemical Hazards Communication Society | Event details

Prague chemicals management cruise
 » 7-8 December 2017 | Prague, Czech Republic

 » EcoMole Ltd (UK) & CIRS (China) & EcoVostok (Russia) |  
Event details

Practical risk assessment training for REACH
 » 24-25 January 2017 | London, United Kingdom

 » Chemical Watch| Event details

CHCS training ‘classification for transport’  
(module 8)
 » 31 January 2018 | Manchester, United Kingdom
 » Chemical Hazards Communication Society (CHCS)| Event details

CHCS training ‘transport, labelling and 
documentation’ (module 10)
 » 1 February 2018 | Manchester, United Kingdom
 » Chemical Hazards Communication Society (CHCS)| Event details

Chemistry for the non-chemist 
 » 6 February 2018 | Online webinar
 » Chemical Watch | Webinar details

CHCS training ‘overview of the biocidal products 
regulation (BPR)’ (module 28)
 » 7 February 2018 | Manchester, United Kingdom
 » Chemical Hazards Communication Society (CHCS)| Event details

REACH intensive seminar
 » 12-14 February 2018 | Manchester, United Kingdom
 » Chemical Watch | Seminar details

AsiaHub summit USA
 » 26-27 February 2018 | San Francisco, United States
 » Chemical Watch | Summit details

Risk assessment for biocides
 » 27-28 February 2018 | Berlin, Germany
 » Chemical Watch | Training course details 

Food contact regulations Europe 
 » 5-6 March 2018 | Brussels, Belgium
 » Chemical Watch| Event details

5th annual legal, regulatory and compliance forum 
on cosmetics and personal care products
 » 5-7 March 2018 | New York City, USA
 » American Conference Institute | Event details

Food contact regulations USA 
 » 7-8 March 2018 | Washington, DC, United States
 » Chemical Watch | Event details

Cleaning products Europe 2018
 » 13 March 2018 | Amsterdam, The Netherlands
 » Smithers Apex | Event details
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https://events.chemicalwatch.com/60588/reach-intensive-seminar
https://events.chemicalwatch.com/59992/asiahub-summit-usa
https://events.chemicalwatch.com/60004/risk-assessment-for-biocides
https://events.chemicalwatch.com/59993/food-contact-regulations-europe-2018
https://chemicalwatch.com/60487/5th-annual-legal-regulatory-compliance-forum-on-cosmetics-personal-care-products
https://events.chemicalwatch.com/58024/food-contact-regulations-usa-2018
https://chemicalwatch.com/60875/cleaning-products-europe-2018
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Jobs

Job title Location Summary Organisation

REACH 
regulatory 
specialist

 
Harrogate or 
Derby, UK

Exponent is a leading engineering and scientific consulting firm. 
We are currently recruiting for a REACH regulatory specialist  
to operate within our Industrial Chemicals group in either our  
Derby or Harrogate offices.

Closing date: 25 November 2017

Environment 
consultant/
Senior 
consultant

 

Brussels, Belgium

Hanover Brussels is looking for an experienced EU public affairs 
professional to join its fast-paced environment & energy policy team.  
The consultant/senior consultant provides support to the head of the 
environment and energy practice in advising Hanover’s existing clients, in 
the overall management of key client accounts and junior team members.

Closing date: 25 November 2017

Group 
toxicology 
leader

 
Royston, UK

Johnson Matthey PLC are a leading international FTSE 100  
speciality chemicals company and a world leader in advanced  
materials technology. We are currently recruiting for a group  
toxicology leader to take a leading role in the company’s core competency 
in regulatory toxicology and product safety.

Closing date: 30 November 2017

Regulatory  
affairs  
representative

Pittsburgh, USA Lanxess is a leading specialty chemicals company with sales of  
€7.7 billion in 2016 and about 19,200 employees in 25 countries. Provide 
regulatory support to the MPP NA business to register new products, 
support existing products and facilitate regulatory  
compliance for the BU and Lanxess

Closing date: 01 December 2017

Chemical and 
material risk 
specialist

Cambridge, UK Granta seeks an enthusiastic individual with a background in materials, 
natural sciences or chemistry and a strong interest in chemical regulation 
to help us develop and implement our restricted substances solution.

Closing date: 02 December 2017

Regulatory 
affairs manager 
- biocides

Mannheim, 
Leverkusen or 
Berlin, other 
locations are 
negotiable

To support our team we are currently seeking a regulatory  
affairs manager - biocides - ref. no. 2017-46/cw - full-time or  
part-time with min. 30 hours per week /permanent contract.

Closing date: 06 December 2017

Experienced 
regulatory 
toxicologist 
- biocides

Mannheim, 
Leverkusen or 
Berlin, other 
locations are 
negotiable

To support our team we are currently seeking an experienced  
regulatory toxicologist - biocides - ref. no. 2017-47/cw - full-time or 
part-time with min. 30 hours per week on 4-5 days/permanent contract

Closing date: 06 December 2017

Efficacy 
specialist / 
project 
manager - 
biocides

Mannheim, 
Leverkusen or 
Berlin, other 
locations are 
negotiable

To support our team we are currently seeking an efficacy specialist / 
project manager - biocides - ref. no. 2017-48/cw - full-time or  
part-time with min. 30 hours per week /permanent contract

Closing date: 06 December 2017

To advertise your vacancy here, and on our website, please contact lotte@chemicalwatch.com

https://chemicalwatch.com/jobs/60547/reach-regulatory-specialist
https://chemicalwatch.com/jobs/60547/reach-regulatory-specialist
https://chemicalwatch.com/jobs/60547/reach-regulatory-specialist
https://chemicalwatch.com/jobs/60632/group-toxicology-leader
https://chemicalwatch.com/jobs/60632/group-toxicology-leader
https://chemicalwatch.com/jobs/60632/group-toxicology-leader
https://chemicalwatch.com/jobs/60405/regulatory-affairs-representative
https://chemicalwatch.com/jobs/60405/regulatory-affairs-representative
https://chemicalwatch.com/jobs/60405/regulatory-affairs-representative
https://chemicalwatch.com/jobs/60848/chemical-and-material-risk-specialist
https://chemicalwatch.com/jobs/60848/chemical-and-material-risk-specialist
https://chemicalwatch.com/jobs/60848/chemical-and-material-risk-specialist
https://chemicalwatch.com/jobs/60901/regulatory-affairs-manager-biocides
https://chemicalwatch.com/jobs/60901/regulatory-affairs-manager-biocides
https://chemicalwatch.com/jobs/60901/regulatory-affairs-manager-biocides
https://chemicalwatch.com/jobs/60902/experienced-regulatory-toxicologist-biocides
https://chemicalwatch.com/jobs/60902/experienced-regulatory-toxicologist-biocides
https://chemicalwatch.com/jobs/60902/experienced-regulatory-toxicologist-biocides
https://chemicalwatch.com/jobs/60902/experienced-regulatory-toxicologist-biocides
https://chemicalwatch.com/jobs/60903/efficacy-specialist-project-manager-biocides
https://chemicalwatch.com/jobs/60903/efficacy-specialist-project-manager-biocides
https://chemicalwatch.com/jobs/60903/efficacy-specialist-project-manager-biocides
https://chemicalwatch.com/jobs/60903/efficacy-specialist-project-manager-biocides
https://chemicalwatch.com/jobs/60903/efficacy-specialist-project-manager-biocides
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India may have a National Action Plan 
for Chemicals by 2018

Is this the first step towards coordinated chemical management in one  
of the world’s strongest growth markets?

India’s Ministry of Environment, Forests 
and Climate Change (MoEF&CC) is 
proposing a National Action Plan for 
Chemicals (NAPC), the outline of which is 
yet to emerge clearly. This will take place 
within a World Bank-aided capacity 
building project for industrial pollution 
management.

As part of the plan, a national 
coordination committee (NCC), 
comprising experts with many years of 
experience in the chemical industry, 
ecology and toxicology, and senior 
officials from the central Pollution Control 
Board (PCB), has been set up. It is 
entrusted with seeking input from 
industry representatives in India’s main 
chemical clusters in Ankleshwar, Vapi, 
Mahad and Visakhapatnam, to capture 
their views and concerns. According to  
a senior official of the Indian Chemical 
Council (ICC), industry opinion will  
be sought on such vital topics as: 
 » the current needs of the industry;
 » the effectiveness of existing regulations 

and their implementation;
 » classification, labelling and packaging 

(CLP) guidelines for chemicals; and 
 » the integration of similar regulations. 

To this end, NCC members conducted  
a series of dialogues with industry in early 
June. The input obtained is now being 
drafted into a report containing 
‘recommendations and priorities for 
action’. The MoEF&CC is expected to 
disseminate the draft by January 2018. 

The final report, expected by March  
2018, will be discussed at a national-level 
stakeholder workshop, involving industry 
associations, government organisations 
and NGOs. The NAPC will address other 
important issues, such as:

 » revisions to existing regulations;
 » registration of chemicals within  

a policy framework;
 » a gradual phase-out of chemicals in  

the short and longer term, based on 
hazards posed to human health and  
the environment; and,

 » boosting the infrastructure of chemical 
analysis in laboratories, to obtain 
information on the effects of chemicals 
on users. 

In addition, the expert committee will also 
provide suggestions to the ministry on how 
best India can meet the requirements of 
multilateral agreements like the Stockholm 
and Rotterdam Conventions, prior 
informed consent for persistent organic 
pollutants (POPs) and certain hazardous 
chemicals and pesticides, respectively.

Speaking on this subject, Dr DD Basu,  
a member of the NCC, told Chemical 
Watch that it is updating information  
on the chemical industry and markets in 
India. This will take account of increased 
production volumes, volumes of imports 
and exports, types of chemicals being 
produced and where, and so forth.

He was critical of the performance of 
small chemical manufacturing companies 
and argued that they “should stop 
production since they lack the resources  
to control pollution”. Since industrial 
pollution has assumed alarming 
proportions in India, especially in the 
chemical clusters, his displeasure seems 
justified, but given that the majority of the 
Indian chemicals companies are SMEs,  
his suggestion is unlikely to be taken 
seriously. 

On the development of a chemicals 
databank with inter-ministerial 
cooperation and sharing of information, 
also a part of the action plan, Dr Basu 
reiterated the well-known constraint  
that has plagued India for so long - that 
individual ministries have their own  
list(s) of chemicals. “Since these lists exist  
in isolation, there is no single national 
inventory or database of chemicals in 
India,” he said.

However, Dr Basu noted that India is 
slowly moving to put its house in order  
in line with the global requirements for 
eliminating or gradually phasing out 

Country focus

India’s chemicals industry is the third largest in Asia
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hazardous chemicals with safer 
substitutes. For example, most azo  
dyes are banned in India under the 
Environment (Protection) Act, 1986. 
Certain pesticides are also banned.

The NAPC, apart from addressing 
chemical management, will also target 
workplace-related issues and concerns, 
based on human health safety and 
environmental protection. At present, 
there is no rule that stipulates any 
exposure limits of industrial chemicals, 
petrochemicals or volatile solvents for the 
workforce or the general public. Section 
41(f) of the draft Factories Act of 2015, 
released by Ministry of Labour and 
Employment (MoLE), relates to the 
permissible limits of exposure to 
chemicals and toxic substances in the 
manufacturing process. However, these 
have not yet been defined and made 
available to the public.

There are reports that the government is 
considering a digital platform, in which 
any company producing chemicals must 
provide certain details like the Cas 
number, chemical name, tonnage 
manufactured or imported and other basic 
information. This will lead to the creation 
of a dynamic inventory that can be 
continually updated. There was also 

strong support among the NCC members 
for making the completed inventory public. 

The NAPC is not related to the draft 
National Chemical Policy being developed 
by the Ministry of Chemicals and 
Fertilisers (MoC&F). The two will be 
independent policy documents, until the 
two ministries can agree to cooperate, 
engage in data sharing and bring out a 
combined chemical database. The present 
situation, however, typifies the confused 
state of Indian chemical regulation (see box).

Experts in the field agree that any future 
chemical action plan or policy should be 
governed not by a single ministry, but an 
independent body, free from ministerial 
interference. This could include industry 
representatives, chemical regulations 
experts and NGOs. There was a 
suggestion from Dr Basu that the large 
chemical corporations should also fund 
this body to carry out independent 
research that can be used by the entire 
chemical industry.

There is a lot of interest among other 
countries in understanding the existing  
or future chemical regulatory landscape  
in India. This could help the country 
immensely in their plans for market 
expansion. Domestic manufacturers are 

also keen to know what regulations shall 
be enforced, to prepare accordingly. The 
NAPC promises to clarify many issues  
on which there is currently ambiguity. 

At a conference held in Ahmedabad in 
August on Responsible Care, NS Babu, 
director and head of environment, 
sustainability and regulatory issues at the 
ICC, said that many Indian companies have 
been expressing a keen interest in being a 
part of the initiative and were requesting 
ICC guidance. This suggests that the 
chemical industry is willing to change and 
embrace responsible product stewardship. 

Indeed, more generally, there has been  
a shift in the industry’s mindset in the  
past five years towards becoming more 
responsible entrepreneurs, partly due  
to the regulatory requirements of export 
markets but also growing awareness of 
chemical hazards. A robust national action 
plan for chemicals might just be the answer 
for India’s long awaited national chemical 
inventory, coupled with an effective 
regulatory system to make a vibrant 
chemical industry, while ensuring the 
safety of human health and environment. 

Chemical Watch’s AsiaHub has a new page for 
India. See www.chemicalwatch.com/ 
asiahub/india

The Indian chemical industry ranks the 
third largest in Asia and sixth in the world 
by output. It includes basic chemicals and 
their intermediates, petrochemicals, 
fertilisers, paints, pesticides, bulk drugs 
and pharmaceuticals, and is one of the most 
diversified industrial sectors, covering 
more than 70,000 commercial products.

Gujarat and Maharashtra are the two states 
where the majority of the chemical 
industries, including small, medium, and 
large enterprises, are concentrated. Andhra 
Pradesh, Tamil Nadu, Karnataka and West 
Bengal also have some chemical industry 
presence. 

The Narenda Modi government has been 
promoting the ‘Make in India’ initiative 
since 2015. ‘Make in India’ seeks to attract 
investors to the country though factors that 
make India a good location for them:

 » All foreign direct investment is 
permitted through the ‘automatic route’, 
under which investors do not need prior 
approval; however, they do have to 
inform the Reserve Bank of India about 
the amount invested within a stipulated 
timeframe and, of course, the 
investment remains subject to all the 
applicable regulations and laws;

 » The chemicals sector is de-licensed, 
except a few hazardous chemicals;

 » Upcoming petroleum, chemicals and 
petrochemicals investment regions 
(PCPIR) and plastic parks will provide 
state-of-the-art infrastructure for the 
sector;

 » Trade in most of the chemicals is 
unrestricted, except for those subject to 
international conventions; and

 » The polymers and agrochemicals 
industries in India present immense 
growth opportunities.

The chemical sector has seen growth of 
13-14%/year in the last five years, while 
petrochemicals registered a growth of 8-9% 
over the same period. 

This can be attributed to such factors as:
 » Robust domestic consumption, owing  

to the Indian chemical industry being  
the largest consumer of its own output, 
consuming 33% of the total;

 » A diversified manufacturing base, 
producing world class products, 
according to the Federation of Indian 
Chambers of Commerce and Industry 
(FICCI);

 » Structural advantage with growing 
disposable incomes and increasing 
urbanisation, thus fuelling demand  
for a variety of chemicals; and

 » Promising export potential,  
especially of dyes, agrochemicals  
and pharmaceuticals.

Background: India’s chemical industry

Country focus

http://www.indiaenvironmentportal.org.in/content/13428/goodbye-azo-dyes/
http://www.indiaenvironmentportal.org.in/content/13428/goodbye-azo-dyes/
http://cibrc.nic.in/list_pest_bann.htm
https://chemicalwatch.com/asiahub/india
https://chemicalwatch.com/asiahub/india
http://www.makeinindia.com/sector/chemicals
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In a large country like India, with its 
diverse spectrum of chemical 
manufacturing and consumption, 
formulating legislation is not an easy 
task. Fifteen Acts and 19 Rules have been 
laid down for chemical management. 
These can be classified into laws related 
to:
 » Chemical imports and exports;
 » Manufacturing of chemicals;
 » Transportation of chemicals;
 » Consumers’ use of chemicals; and
 » Protecting the environment and public 

health.

The most important Acts and Rules 
governing chemicals in India are:
 » Explosives Act;
 » Petroleum Act;
 » Factories Act;
 » Drugs and Cosmetics Act;
 » Prevention of Food Adulteration Act;
 » Water (Prevention & Control of 

Pollution) Act;
 » Air (Prevention & Control of Pollution) 

Act;
 » Motor Vehicles Act;
 » Public Liability Insurance Act;

 » Environment (Protection) Act;
 » Manufacture, Storage and Import of 

Hazardous Chemicals Rules;
 » Hazardous Waste (Management, 

Handling and Trans-boundary) Rules;
 » Ozone-depleting Substances 

(Regulation and Control) Rules;
 » Batteries (Management and Handling) 

Rules;
 » Draft Hazardous Substances (CLP) 

Rules; and
 » E-waste (Management and Handling) 

Rules 

These rules have evolved from being 
industry focussed to the focus in recent 
years being on preventing damage to the 
environment and human health.

Multiple ministries formulate relevant 
acts and rules specific to their domain. 
Important ministries associated with 
chemical production, use, transport and 
safeguarding human health and the 
environment from the hazards posed by 
chemicals include:
 » MoC&F;
 » MoEF&CC;

 » Ministry of Commerce and Industry;
 » MoLE; and
 » Ministry of Road Transport and 

Highways.

It is the MoEF&CC, in close coordination 
with the central PCB and state PCBs 
which enforces rules for chemical 
pollution control.

Multiple regulations currently govern 
different chemicals in India. For example, 
insecticides and pesticides have to be 
registered with the Central Insecticide 
Board and Registration Committee, by 
providing data related to the properties 
of the chemical and its effect on human 
health and the environment. 

However, there is no such requirement 
for industrial or speciality chemicals. No 
umbrella regulation is in place that seeks 
to create an inventory of all the chemicals 
in commerce, or impose a mandate on the 
manufacturer of chemicals to provide 
hazard data to a central agency.

Rules governing chemicals in India 

REACH Compliance  
for Downstream Users
1 March 2018, Brussels, Belgium

Learn how to meet REACH obligations as 
a downstream user at this brand new one 
day training course. You will walk away with 
the knowledge you need to you fulfil your 
organisation’s obligations under the REACH 
regulation and manage the potential impact  
of the regulation.

Country focus

https://events.chemicalwatch.com/59971/reach-compliance-for-downstream-users
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What's REACH achieved?

Ten years of appeals
Echa’s Board of Appeal has been instrumental in both interpreting and 
implementing the fine detail of REACH

 

During the ten years of Echa’s existence, its 
Board of Appeal (BoA) has received over 
100 appeals against agency decisions. Over 
that period, the BoA’s decisions, under its 
rules of procedure and practice directions, 
and the appeals process itself, have 
contributed significantly to the effective 
functioning of REACH.

The BoA was established under REACH  
as a mechanism for legal redress by 
providing a means of appeal against 
certain Echa decisions. Although it is  
part of the agency, the BoA acts totally 
independently and impartially. BoA 
members have no other role within Echa 
and, indeed, are not allowed to.

The board comprises the chair, a 
technically qualified member (myself)  
and a legally qualified member. It decides 
by majority. Its role is to rule on appeals 
against certain types of Echa REACH 
decisions in the fields of:
 » registration;
 » data sharing;
 » dossier evaluation (compliance checks 

and examination of testing proposals); 
and

 » substance evaluation. 

It has also  recently been given further 
competences under the biocidal products 
Regulation (BPR) to decide on appeals 
against Echa data sharing, technical 
equivalence assessment and fee decisions.

To assess the validity of appeals, the board 
carries out an independent review of 
Echa’s decisions, mainly addressing three 
types of situation. These are:
 » possible mistakes (this may require the 

board to examine, for example, errors  
of assessment, proportionality, the right  
to be heard or legal certainty);

 » interpretation of the REACH Regulation 
(for example, whether Echa’s 
interpretation of the requirements  
in REACH is correct); and

 » new information coming to light (for 
example, what does the BoA do with 
information that has only become 
available since the decision was made  
or after the cut-off point imposed by 
Echa for considering new data?) 

A difference in scientific opinion will not 
in itself lead to an annulment of a decision 
if there is no legal flaw. The BoA does not 
routinely repeat Echa’s and the member 
states’ scientific assessments. However, it 
will check whether the agency exercised its 
discretion correctly, taking all relevant and 
available information into account, and if it 
applied the REACH Regulation and wider 
EU legal rules correctly.

 
Decisions to date 
As of September, the BoA had heard 107 
appeals and made 90 final decisions: 84 
under REACH and six under the BPR.  
Of those that were closed:
 » 22 were dismissed;
 » 35 were withdrawn by the appellant (in 

many cases because the appellant 
reached an agreement with Echa, so 
there was nothing to be gained by 
continuing with the appeal);

 » 21 were upheld; and 
 » 12 were rectified by Echa’s executive 

director (that is, the appellant’s appeal 
was accepted as being correct by  
the agency and amended or 
 annulled accordingly).  

The largest proportion of appeals 
concerned dossier evaluation (41%), 
followed by SME registrations (20%), 
substance evaluation (18%), registration  
by others (9%) and data sharing (12%). 

The most likely Echa decisions to be 
appealed are substance evaluation, with 
approximately 13% being challenged. This 
is perhaps to be expected because there is a 
relatively high degree of discretion 
afforded to the agency in making them, so 
there is scope for disagreement . However, 
the number of appeals and the associated 
statistics are less significant than the 
impacts a relatively small number of 
decisions, made by Echa, have had, and 
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What's REACH achieved?
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are having, on the interpretation and 
implementation of REACH. 

Registration
Several key principles concerning 
registration were established by an appeal 
decision made in March 2016 . These have 
had direct impacts in terms of 
implementation:
 » the completeness check by Echa must be 

meaningful, not just a check on whether 
there is text in each required field. The 
result is a more thorough ‘manual 
verification’, ensuring higher quality 
data sets;

 » there should not be individual 
registrations outside an existing joint 
submission.The result of this principle  
is that they are no longer accepted; and

 » registrations that breach the one 
substance, one registration (Osor) 
principle are incomplete. As a result, 
past registrations are being reviewed  
to see if they comply. 

An earlier decision had also concluded 
that registrants must receive 
communications in their own language, 
unless they specifically agree to receive 
them in English.

Another ruling addressed the complex 
issue of when a substance can be 
registered as an intermediate. It 
established that the assessment must look 
at the particular process in which the 
potential intermediate is used in order to 
see if the definition is met. Whether a 
substance is used as such does not depend 
only on the ‘main aim’ of the production 
process as a whole but on the use, and 
transformation, of the substance in question. 

Data sharing and dossiers 
To date, there have been five data-sharing 
appeals under REACH and eight under the 
BPR, leading to three substantive decisions 
for REACH cases and four for BPR.  
 
With regard to the requirement to make 
‘every effort’ to share data, an assessment 
that is very facts-based and case-specific, 
the BoA has clarified, for example, that 
‘every effort’ must be assessed based on 
the balance of efforts between the parties. 
That is, it cannot be considered to be an 
‘absolute’ but must take into account the 
actual circumstances of a case. 
 
Another data-sharing case this year 
established that certain actions, such  

as ‘early bird specials’, are incompatible 
with the requirement for costs to be  
shared in a fair, transparent and non-
discriminatory way. 
 
Three particular cases have helped clarify 
how registrants should make adaptations 
and how Echa assesses them  in dossier 
evaluation: the onus for making and 
justifying an adaptation lies with the 
registrant; the agency then assesses whether 
this fulfils the REACH requirements.

 
It has been established that registrants 
should make a read-across hypothesis 
(based on the requirements in Annex XI) 
and then show how the evidence supports 
it. In addition, a weight-of-evidence and a 
read-across adaptation must still fulfil the 
information requirements for the 
respective endpoint, including covering 
the key parameters.

Dossier evaluation
Dossier evaluation appeal decisions 
 have also confirmed that one registration 
dossier can only cover one substance,  
the substance must be identified 
unambiguously and Echa cannot  
decide for a registrant what substance  
it should register. 

Both registrants and Echa have 
responsibility for ensuring vertebrate 
testing is a last resort. Another appeal 
ruled that registrants must consider 
alternative methods and use tests 
requiring the minimum number  
of animals.

Other principles established from appeals 
are that dossier evaluation should 
normally precede substance evaluation. 
Lack of standard information (that is, the 
information required for tonnage-based 
registration purposes) is not in itself a 
reason for a substance evaluation 
information request. 

Furthermore, registrants should not  
be required via a substance evaluation 
decision to contribute to the costs of 
providing standard information that they 
do not need for registration purposes (for 
example, the information requested is for  
a higher tonnage band). 

The costs of testing must be shared by all 
(present and future) registrants of a 
substance in a fair, transparent and non-
discriminatory way and consistently with 

the information requirements established 
in REACH for the different registration 
tonnage bands. 
 
Under the dossier evaluation process, if  
a registrant provides new and substantial 
information there should be a follow-up 
assessment under Article 41. A statement 
of non-compliance (Sonc), addressed to the 
enforcement authorities, should not be 
used to make a decision on this .

Substance evaluation
The BoA has also tested several key  
issues, arising from the substance 
evaluation process. Any request for further 
information must be proportionate and 
the board applies the proportionality test 
developed in the case law of the EU courts, 
adapting it to the regulatory sphere  
of REACH. 

This test is that any request from 
regulatory authorities must:
 » be appropriate and necessary to achieve 

the objectives pursued;
 » be the least onerous (if several options 

exist); and
 » not cause disadvantages 

disproportionate to the aim pursued.
 
To show that an information request is 
necessary, in the REACH context, Echa 
must establish that:

Appeals have determined that ‘early bird 
specials’ are not compatible with fair sharing 
of costs
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Chemicals Management 
Software Guide 2017
Welcome to the first Chemicals Management Software 
Guide brought to you by Chemical Watch and Chemical 
Risk Manager. This free guide will help you understand 
the software that supports regulatory compliance and 
also enables businesses to move beyond compliance 
and achieve safer chemicals in products throughout 
the supply chain.

14

What's REACH achieved?

 » there is a potential risk;
 » this risk needs to be clarified; and
 » the requested information has a realistic 

possibility of leading to improved risk 
management measures. 

The clarification of these criteria has  
been extremely useful for stakeholders  
and Echa alike.

The BoA is therefore holding Echa to a 
high standard to ensure that testing meets 
real information needs. Substance 
evaluation decisions have become clearer 
and more structured in this regard, 
allowing more meaningful exchanges  
with registrants during the decision-
making procedure.

Other BoA decisions have led Echa to pay 
greater attention to registrants’ procedural 
rights. For example, registrants who submit 
a registration after the draft decision was 
circulated for comments, need not be 
involved in the substance evaluation 
decision-making process. However,  
those that had already started registration 
before this  should be part of this.

Nanomaterials 
Nanomaterials form a new, in appeal 
terms, and potentially grey area of 
REACH. There have been seven  
BoA decisions so far in this field:  
five on dossier evaluation and two  
on substance evaluation. 

The board has confirmed that Echa can 
require information on nanoforms under 
the latter, provided that the same 
conditions are met as for other substances. 
The fact that a substance is a nanomaterial 
is not in itself, however, evidence of a 
potential risk and is not sufficient to justify 
a request for further information.

Various ‘nano’ cases have highlighted the 
need for clear and standard definitions of 
terms used in Echa decisions, for example, 
‘forms’, ‘grades’ and ‘nanoforms’. 

Under the current legal text, detailed and 
specific substance identity on 
nanomaterials is not a standard 
information requirement for registration 
purposes. However, if a single registration 
covers nanoforms and non-nanoforms of a 

substance, it must contain toxicological and 
ecotoxicological information to cover the 
entirety of the substance being registered.

Conclusion
The BoA has produced a large and 
growing body of reasoned and robust 
decisions. It has proved itself an  
effective legal remedy for those wishing  
to challenge Echa decisions. In addition,  
the board’s judgements have had a 
considerable impact on the interpretation 
of REACH and Echa’s implementation 
 of it.

This has led to many important 
developments in terms of: interpreting and 
clarifying provisions; changing Echa’s 
processes; ensuring that registrants’ rights 
are respected during the administrative 
procedures; and, ensuring that decisions 
are scientifically justified. 
 
The views expressed above are those of the 
expert author alone and do not necessarily 
reflect the views of the other members of the 
Echa Board of Appeal or of Chemical Watch.

https://chemicalwatch.com/software-guide-registration
https://echa.europa.eu/documents/10162/a3beed31-ab30-dcf1-1f86-7467f6b09a20
https://echa.europa.eu/documents/10162/a3beed31-ab30-dcf1-1f86-7467f6b09a20
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More than local concerns
 Local rules and fears are dictating product ingredients worldwide

Globally active makers and distributors  
of commercial and consumer products 
increasingly have to contend with 
‘chemicals of concern’ legislation in a 
handful of US states and even smaller 
localities. Ironically, local regulations in 
the US might be doing more than 
international treaties, such as the 
Stockholm Convention, or national and 
regional laws and regulations, like TSCA 
and REACH, to force manufacturers of 
commercial and retail consumer products 
to address product content issues. 

State and local chemical laws in the US 
differ between jurisdictions. Tracking and 
adapting to them presents a challenge for 
entities that use chemical substances to 
manufacture products that are marketed 
in numerous jurisdictions, even those who 
do not manufacture in the US. This new 
burden is emerging at a time when US 
retailers are establishing and imposing 
increasingly complex standards for 
product manufacturers. 

Emerging legal landscape
At the federal level in the US, chemical 
substances are primarily regulated by 

TSCA. The Environmental Protection 
Agency (EPA), however, did not 
aggressively or effectively implement the 
statute, so efforts began nearly one decade 
ago to update it. This culminated in the 
sweeping amendments of June 2016 that 
were called the Frank R Lautenberg 
Chemical Safety for the 21st Century Act, 
in honour of the late senator’s long-
running efforts to amend TSCA.

However, the legislative process was slow 
and uncertain. In the preceding decade, 
sporadic activity in Congress and activism 
by environmental and consumer interest 
groups had created a growing awareness 
of the potential presence of undesirable 
chemicals in products. 

Several widely reported news stories 
concerning detection of lead in children’s 
toys had focused public concern on the 
issue. This prompted congressional action 
in the form of the 2008 amendments to the 
Consumer Product Safety Act (CPSA), 
which set new standards for lead in 
children’s products generally and for 
certain phthalates in children’s toys. 

The 2008 presidential election, and 
President Obama’s and the EPA 
administrator’s commitment to enhancing 
chemical safety, enthused environmental 
and consumer interest groups. As 

legislative efforts to amend TSCA 
languished and frustration grew, like-
minded interest groups and activists in 
state legislatures increasingly began to 
collaborate. A handful of environmentally 
minded states created clearing houses for 
sharing information, including lists of 
specific chemical substances of concern. 

Many of those states were keenly aware that 
the state of California (pursuant to 
Proposition 65) had already assembled a list 
of carcinogens and reproductive toxins, 
which is regularly updated through an 
administrative process. However, this only 
prompts warnings of potential hazards from 
exposures and does not generally impose 
quantitative limits on, or prohibit the 
presence of, a listed chemical in a 
commercial or consumer product. 

Those states also began to develop and 
share their proposals for legislation, in 
particular seeking to regulate or prohibit 
products that contain certain identified 
substances. The states’ lists of chemicals  
of concern led quite quickly to legislation 
to control them.

Perhaps adding fuel to the fire was the 
enormous attention given, during the final 
negotiations of the amended TSCA, to the 
appropriate terms for federal preemption 
of state actions seeking to regulate 

 Legal
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Legal

chemicals. Arguably, that discussion 
served to increase consumer activists’ and 
environmental groups’ determination to 
call upon state legislatures to act.

International impact
State legislation to regulate chemical 
substances has generally fallen into  
two categories: 
 » those laws banning the use of a 

chemical substance in a particular 
product or category of products; and 

 » those authorising a state regulatory 
agency to create a list of ‘priority 
chemicals’, based on the state’s 
assessment of their potential risk to 
human health and the environment. 

 
While the former can create headaches for 
manufacturers and distributors of 
products targeted by such legislation 
- such as prohibitions on certain flame 
retardants in mattresses - the latter can 
create more compliance concerns for the 
industry as a whole. 

Priority chemicals legislation often 
requires manufacturers of products 
incorporating listed chemicals to notify 
the state of their presence in their 
products. Whether the substances will be 
released from a product and the likelihood 
of exposure do not have to be considered. 

In certain states, such notification can 
trigger a requirement for the manufacturer 
to conduct an ‘alternatives assessment’ to 
determine whether another substance - 
presumably presenting fewer potential 
environmental and/or health concerns - 
could be substituted. Furthermore, some 
state regulatory agencies can add to state 
lists, potentially making the requirements 
even more difficult for overseas 
manufacturers to monitor.

To confound things further, several local 
jurisdictions in the US have begun to 
develop their own regulations. For 
example, in 2015, Albany County, New 
York, passed the Toxic Free Toys Act.  
This authorised the promulgation of 
regulations prohibiting the presence of 
certain chemical substances, including 
lead, cadmium and arsenic, over certain 
levels in surface coating and accessible 
substrate materials on children’s products.

Only following litigation by The Toy 
Association and other stakeholders, were 
the requirements amended to align with 

the relevant federal standards. The 
amended regulations went into effect on  
1 November. This Act and similar 
requirements proffered by other localities 
in the state of New York, demonstrate 
how stakeholders need to keep up with 
developments in chemicals regulation, 
even at local level. 

Emerging local trends
In recent years, chemicals legislation 
introduced at state and local level has 
often focused on consumer products, and, 
even more specifically, on children’s 
products. For example, proposed 
Massachusetts State Senate Bill (SB) 1175 
prohibits the sale, offer or manufacture, 
distribution or importation of children’s 
products containing antimony trioxide, 
hexabromocyclododecane or numerous 
other substances in concentrations greater 
than 1,000ppm for any component of the 
product. 

Additionally, New York State is 
considering Assembly Bill (AB) 7950, 
which would require the Departments of 
State, Environmental Conservation and 
Health to regulate “chemicals of high 
concern to children”. These are defined 
extremely broadly, as “any chemical that 
has been identified by a state, federal or 
international governmental entity on the 
basis of credible scientific evidence or 
reliable information” as: 
 » a carcinogen, reproductive or 

developmental toxicant, endocrine 
disruptor or asthmagen;

 » persistent, bioaccumulative and toxic; or 
 » very persistent and very 

bioaccumulative. 

Manufacturers would be required to 
report to that department if they make any 
children’s product containing a chemical of 
high concern to children. The department 

would maintain a list of such products and 
manufacturers would be required to 
inform retailers when a children’s product 
contains those chemicals. 

Major US retailers, such as Walmart, are 
already pressing for the elimination of 
certain chemicals in products. If states 
eventually develop their own lists or a 
single state has an especially expansive list 
of chemicals of concern (Washington just 
increased its from 66 to 85 substances), 
retailers will soon take them up. A 
national distributor in the US can ill afford 
to take on the risk of selling a product 
throughout its channels that might contain 
a chemical that is unlawful, or identified 
as a risk to children or other users, in even 
a single state.

California’s role
Of all of the state and local jurisdictions in 
the US, California has developed the most 
comprehensive set of requirements 
concerning chemical substances and their 
presence in commercial and consumer 
products. This is of great interest to 
manufacturers and distributors, given  
the size of the market there. 

The California Safer Consumer Products 
Regulations (SCPR) went into effect in 
October 2013. They require manufacturers  
to explore whether they can substitute the 
chemicals of concern they currently use in 
specific consumer products (defined as 
‘priority products’) with chemicals that 
present a lower potential risk to public 
health and the environment. 

The first priority product regulation went 
into effect in July, requiring manufacturers 
of children’s foam-padded sleeping 
products containing tris (1,3-dichloro-2-
propyl) phosphate (TDCPP) or tris 
(2-chloroethyl) phosphate (TCEP) to notify 
the California Department of Toxic 
Substances Control (DTSC) that they 
manufacture these products, and 
subsequently to prepare an alternatives 
analysis. The DTSC has also identified a 
number of product categories from which 
it will choose additional priority products 
(see below). 

International relevance
Manufacturers and marketers of 
commercial and consumer products that 
are distributed internationally have no 
choice but to keep informed about state 
and local legislation relating to chemicals, 

State and local 
chemical laws in the 
US differ between 
jurisdictions. Tracking 
and adapting to them 
presents a challenge 
for entities that use 
chemical substances to 
manufacture products

http://www.timesunion.com/news/article/Manufacturers-sue-Albany-County-over-toxic-toys-6205327.php.
http://www.toyassociation.org/PressRoom2/News/2017_News/albany-county-to-enforce-toxic-free-toys-act-on-nov-1.aspx
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because they are subject to such legislation 
even if they do not manufacture their 
products in the US. 

For example, Massachusetts SB 1175 
specifically covers manufacturers of 
children’s products, as well as entities that 
offer products for sale “through any means 
including, but not limited to, remote 
offerings”. Similarly, the proposed New 
York legislation targeting chemicals of 
concern to children affects manufacturers, 
distributors, retailers and importers of 
children’s products for sale there. 

California’s first priority products 
regulation covers “any person who 
manufactures a product” that is subject  
to the regulation , or “any person that 
controls the manufacturing process for,  
or specifies the use of chemicals to be 
included in, the product”. Therefore, even 
designers who specify the use of TCDPP 
or TCEP in mattresses to comply with fire 
safety ordinances in other states or 
elsewhere in the world might become 
subject to these regulations. 

Moreover, while this programme currently 
only covers children’s foam-padded 
sleeping products, it is intended to, and 
probably will, expand to numerous others. 

The initial priority products list already 
also includes spray polyurethane foam 
with unreacted methylene diphenyl 
diisocyanates (MDI) and paint strippers 
containing methylene chloride (MeCl2); 
this latter category of product is also the 
subject of a proposed TSCA section 6(a) 
rule that would prohibit consumer-use 
MeCl2 containing paint strippers. 

As part of its 2015–17 priority products 
workplan, the DTSC has identified seven 
categories from which it intends to choose 
the next products, including beauty, 
personal care and hygiene products, 
household and office furnishings, and 
clothing. US retailers have no choice but  
to try to anticipate and perhaps begin  
to phase out or ultimately deselect 
products that are within the scope of 
California’s chemical safety and priority 
products designations. 

The state is currently seeking suggestions 
from the public on categories of products 
to include for the 2018–2020 workplan. 
Environmental and consumer interest 
groups are active participants in the 
nomination process. 

Actions may ramp up 

Despite the bipartisan nature of the 2016 
TSCA amendments, the final language 
concerning federal preemption of state and 
federal laws fell far short of what would be 
needed to enable makers of internationally 
distributed products to assume there will 
be uniform standards in the US market.  
As noted above, the debate over 
preemption heightened the sensitivities  
of consumer activists and these concerns 
were exacerbated by the outcome of the 
2016 presidential election.

The EPA’s actions to date, as well as its 
recently issued spring 2017 regulatory 
agenda (which reported that the agency 
intends to finalise the three TSCA section 
6(a) regulations proposed in the final days 
of the Obama administration), have done 
little to relieve this uncertainty. 

Indeed, environmental groups swiftly 
challenged each of the regulations the EPA 
was required to issue under the amended 
statute to provide a framework for how 
the agency will proceed when identifying 
chemicals of concern and evaluating the 
risks they may present.  
 
State and local governments are also likely 
to remain wary of the Trump 
administration taking a less vigorous 

approach to regulating chemical 
substances under the June 2016 TSCA 
amendments than they would prefer.  
This is likely to be the basis for 
intensifying their efforts to regulate 
chemical substances in products. For 
instance, California is considering SB 49,  
a law that would require the state to 
continue to enforce Obama-era air and 
water standards, among others, regardless  
of how such standards change at  
federal level. 

We have entered an era where, ironically, 
major players on a global stage, which 
make countless products that are marketed 
internationally, now find they need to 
worry equally about standards set by 
international treaties and national 
regulatory agencies as the ordinances and 
regulations that are issued by some of the 
smallest of states and local jurisdictions in 
the US that are striving to control the 
chemical content of commercial and 
consumer-use products. 

This article was written with assistance from 
Camille Heyboer, who also works in the 
environmental practice group at Arnold & 
Porter Kaye Scholer. The views expressed in it 
are those of the expert authors and are not 
necessarily shared by Chemical Watch.

Legal

Childrens' foam mattresses have been the focus of recent product-specific legislation
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A new order for chemicals
Could a management hierarchy for chemicals like that for waste be in the pipeline?

Google the term ‘chemical management hierarchy’— until now, 
at least —and you would have found only one hit, as a concept 
mentioned in a conference paper in the US three years ago. The 
term could soon become much more common, if major new study 
for the European Commission that Chemical Watch reported on 
recently comes to prominence.

Study for the strategy for a non-toxic environment of the 7th 
Environment Action Programme (EAP) was written by Belgian law 
firm Milieu, with input from UK-based consultancy RPA, 
Hamburg-based institute specialising in environmental strategies 
Ökopol, and RIVM, the Dutch state-funded research institute. 

The study was written as part of the Commission’s mandate, 
under the EAP, to develop a strategy for a non-toxic environment 
by 2018. It emerged in part out of a workshop involving NGOs, 
industry, EU member states and others. Much of it is a 
comprehensive overview on the functioning of current EU 
chemicals policy and legislative framework in seven ‘sub-studies’. 

The report highlights the shortcomings of the REACH 
authorisation process in not covering SVHCs in imported articles, 
plus the fact that hazardous substances will inevitably appear in 
waste streams and in recycled materials for many years to come, 
whatever legislation does or does not do. 

Another identified shortcoming is that restrictions are scattered 
across different parts of legislation and “do not take the overall 
and combined exposures to chemicals in articles sufficiently into 
account”. New strategies to prevent toxic substances from 
entering articles and increased supply chain transparency are 
crucial to remedying this, the study says.

Milieu identifies a long list of “major knowledge gaps across 
policies and legislation” from the sub-studies, which, it says 
indicate “the need for an additional [to REACH] overarching 

framework for protection of human health and the environment 
from harm due to hazardous chemicals”. Three broad types of 
‘building blocks’ are noted as relevant to implementing such  
a strategy:
 » improving knowledge on chemicals;
 » promoting innovation, development of non-/less toxic 

chemicals and non-chemical solutions, and substitution; and
 » reducing chemical exposures and promoting the  

circular economy. 

Overall principles are then elaborated towards achieving the 
strategy’s goals. “In connection to this, a type of hierarchy in 
chemicals policy and management, similar to that which guides 
EU waste management policy, is envisioned,” the study says. 

The potential hierarchy (see box) is a novel concept which, if 
implemented thoroughly in practice, would have profound 
implications for chemical management. Bjorn Hansen, currently 
head of DG Environment’s chemicals unit and executive director 
of Echa from January, stresses that, although the Commission 
requested the study and set out the terms of reference, the 
conclusions are those of Milieu and its partners. However,  
he said, he is certainly interested by the concepts raised.

Dr Andrew Farmer, head of the industry, waste and water 
programme at the Institute for European Environment and Policy 
(IEEP) remarks that, although reports come and go, it may be 
significant that this concept is presented in the executive 
summary rather than buried deep down in the report.

“It is possible the Commission would seize on this, whether or 
not they use a hierarchy,” he says. “The word suggests a rigidity 
but it could lead to a principle they would take forward. It is hard 
to argue against the core ideas. The question is not the concept 
but how that is translated into expressions of decisions on  
core policies.

“What is interesting is that they have taken the waste 
management hierarchy —a long-standing hierarchy of 
approaches to minimising waste — and applied it in a chemical 

Chemical management
Fotolia©

 G
ajus

https://www.aiha.org/get-involved/LocalSections/NewEngland/Resources/Presentations/Transitioning%20to%20Safer%20Chemicals_Amster.pdf
https://chemicalwatch.com/59215/chemicals-in-articles-under-spotlight-in-eu-non-toxic-strategy
https://chemicalwatch.com/59215/chemicals-in-articles-under-spotlight-in-eu-non-toxic-strategy
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Dentons

context,” Mr Hansen continues. “They have put together a logical 
sequencing of the types of actions they identified that have been 
or could be identified in the 7th EAP to address key issues.”

The proposed hierarchy, he adds, largely matches that of the 
waste management hierarchy by starting with avoidance, then 
minimisation. “In effect, these are two product steps that you take 
account of during product development.” Then comes putting 
conditions on substances on the market, then tracking.

All of these, Mr Hansen says, are elements the Commission is 
already working on, so the hierarchy is “a logical idea”. 
Avoidance and minimisation are also objectives for SVHCs in 
REACH, while classification and labelling also apply to many 
chemicals and the roadmap on chemicals and waste involves 
tracking of substances in articles and materials, though the 
proposal could go much further than REACH currently does.

“A lot of it is what we are supposed to be doing in chemical 
management - not just within REACH, but also about how we 
look at individual solutions in environmental management, 
including reducing exposure,” Dr Farmer agrees. 

“It could all be part of the revision of chemical policy or about 
ensuring the correct principles of reducing use of chemicals of 
concern and exposure are maintained within the policy 
framework and are not undermined.”

Industry has said nothing so far, perhaps due to the lack of 
publicity for the report. Cefic was unable to comment until after 
the Commission publishes the results of the REACH Review and 
fitness check. 

Mr Hansen says of the concept of an additional overarching 
framework to protect health and environment only that it “is 
important to our internal discussions. But, whether or not we go 
forward with a non-toxic environment strategy, this could help us.”

Although agreeing that REACH is meant to do most of the things 
that this additional framework is ostensibly designed to do, Dr 
Farmer says that the Regulation does not cover everything and is 
not always well integrated with other policy areas. Thus, this new 
framework could be significant in terms of including many other 
substances beyond hazardous ones and those out of the scope  
of REACH. 

Medicines, for example, are currently assessed for their impact on 
health but not the environment, despite the substantial effects, for 
example, of hormone tablets on aquatic life. Moreover, they come 
under DG SANTE, rather than DGs Work and Environment, 
leaving a gap in the regulatory framework.

“It could be that the Commission wants, in a non-toxic 
environment strategy, to join up the dots of chemical policy with 
policies such as those on waste and water, putting it all into one 
large framework that defines what each policy is trying to do and 
address gaps. In that sense, it could be beneficial and would not 
touch the basic principles of REACH which seem to be correct,” 
Dr Farmer says. 

It would, he adds, be necessary to define better what a ‘non-toxic 
environment’ — rather than simply a less toxic one — means.  
The proposal is perhaps most interesting, Dr Farmer says,  
when it addresses legacy chemicals and the circular economy, 
where priorities can clash with chemical management when  
it comes to dealing with secondary materials containing 
hazardous chemicals. 

This could bring chemical policy into dealing with wider 
resources issues. “With legacy chemicals issues, the emphasis  
is not just on chemicals to be got rid of, but also the 
decontamination of recycled materials,” he says. “I believe a lot of 
this is driven by circular economy thinking. This is a challenge for 
innovation and shows an understanding that chemicals policy 
needs to think about interactions with the circular economy.”

The report’s emphasis on “the design of non-/less toxic chemicals 
and of products that would allow for toxic-free use and/or 
recycling”, he believes, could form part of  
an early warning system for new chemical threats. So far, this has 
been limited mainly to a handful of substances in the watch list 
concepts of the Priority Substances and Groundwater Directives.

“So if we take all this as implementing REACH and using other 
means to fill gaps, especially starting with the issue of what is or 
isn’t acceptable material reuse, this could set in chain different 
policy initiatives that could help deliver a non-toxic 
environment,” Dr Farmer concludes.

Mr Hansen adds: “It would be going too far to say I agree with 
the principles but it is a nice representation of the type  
of actions we take with chemicals already and a logical 
sequencing of the risk management measures.”

The inverted pyramid
EU waste management hierarchy

1. prevention

2. preparing for reuse

3. recycling

4. recovery

5. disposal

Proposed chemical management hierarchy

1. avoiding the production and use of chemicals of particular 
concern (SVHCs and equivalents, including very persistent 
chemicals) as far as possible and limiting their use to situations 
where exposure does not occur

2. minimisation of exposure by different means, also applying 
this to hazardous chemicals of lower concern, along with 
design of non-/less toxic chemicals and of products that would 
allow for toxic-free use and/or recycling

3. workable approaches to addressing legacy chemicals, 
including system for the decontamination of recycled materials 
and the recovery and destruction of hazardous substances in 
production waste and end-of-life product disposal
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 Echa’s priorities in the next five years 
Bjørn Hansen has given a few clues about where the focus will be under his 
leadership of Echa

Walking past Echa’s offices in the seasonal 
slush in Helsinki, an introductory REACH 
presentation is running on a screen. It 
proclaims that by June 2018, all the main 
chemicals will be registered with the 
agency. Without the usual caveats, ifs 
and buts, this strikes me as a profound 
statement. There is no other chemicals 
agency in the world with such a 
comprehensive database as a foundation 
for further work.

A new page will be turned at the beginning 
of 2018 when the new executive director, 
Bjørn Hansen, starts his five year term of 
office. He has a long background as the 
head of the chemicals unit at DG 
Environment and has recently been 
working closely in shaping the European 
Commission’s circular economy strategy 
for chemicals. His recent statements give 
some clues as to what Echa’s future 
priorities might be. 

First, improving dossier quality seems to 
remain a top priority. As around 70% of  
all dossiers submitted so far have been 
untouched ever since, many registrants 
clearly consider registration to be the end 
of the REACH process. In fact it is just the 
end of the beginning. Dossiers must not 
only contain sufficient scientific data when 
submitted, they must also be updated 
whenever there is a material change or 
where new information comes to light. 

Under the new executive director, Echa 
 is likely to increase the pressure and push 
registrants harder to improve dossier 
quality. He has stated that the agency 
“should view dossiers with inadequate 
data as non-compliant rather than being  
of poor quality and use its legal powers  
to bring them into compliance.”

Second, after the 2018 registration deadline, 
Echa’s focus will shift from collecting 
chemicals management data to regulatory 

control of chemical risks. Echa will 
continue to identify more chemicals of 
concern and work to phase out those that 
are dangerous. 

The next major goal will be to meet the 
targets set by the 2020 SVHC Roadmap. 
The expert decision making of Echa’s 
scientific committees moves the processes 
of evaluation, authorisation and restriction 
forward, without necessarily having the 
first or final say. Mr Hansen has been very 
consistent in saying over the years that for 
Echa to be “scientifically respected”, it will 
need to continue to make “the best science-
based decisions”. 

There is no other 
chemicals agency in 
the world with such a 
comprehensive database 
as a foundation for  
further work

Third, Echa is likely to assume an active 
role in resolving issues related to the 
circular economy for chemicals and 
recycled materials. In his inaugural 
address, Mr Hansen referred to Echa’s dual 
role of “supporting the understanding of 
hazardous properties of chemicals and uses 
of materials and on the other hand enabling 
the development of products and chemicals 
for a circular economy”. 

He added: “A balance will need to be found 
between materials that have value and need 
to be recycled and the hazardous substances 
in them that should be eliminated.” 

However, there is no easy solution to this 
balancing act. If you require recycled 
products to have zero impurity and zero 
chemical risk, a lot of materials that are in 
principle recyclable must remain 
unrecycled. Conversely, aiming for a high 
level of recycling inevitably means that in 
some cases, there will still be SVHCs 
present in a diluted form in the recycled 
product. Some sort of expert or even 

political-level assessment still needs to 
be made on acceptable levels for each 
specific application. 

Generally, Mr Hansen’s approach seems  
to be rather pragmatic. He divides the  
raw materials on the market today into 
three categories. The first is harmless 
material that can clearly be recycled 
without restriction and used to produce 
new articles. 

The second includes material so ‘dirty’ that 
it cannot be put back on the market, for 
example, persistent organic pollutants 
(POPs). These must be incinerated, with or 
without energy recovery, or landfilled. 

“Material in the third category falls 
somewhere in between,” he says. “There  
is a question mark over it. It can be 
physically recycled, but it may include 
harmful chemicals and, therefore, its use 
should be controlled and tracked.”

It is the third category that causes 
regulatory complications, in Mr Hansen’s 
view. “On the one hand, you could say that 
there are so many unknowns in the future 
that precaution tells us to get rid of as 
many substances as possible as soon as 
possible, to clean up the waste stream. 
This means that we would not let these 
substances be recycled and re-enter the 
production process. On the other hand, 
you could put more weight on the 
importance and value of the material  
and less on the potential dangerousness 
of the chemicals it contains.”

Over the next five years, it is therefore 
likely that Echa will make its own active 
contribution towards establishing clear 
rules and processes for a range of recycled 
materials to be allowed to enter the EU 
market. This is essential for the recyclers 
and related industries to be able to move 
forward with confidence.

The views expressed in this article are those of 
the expert author and are not necessarily shared 
by Chemical Watch
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Products and precaution in  
a circular economy

EU chemicals policy needs to address chemicals of concern  
entering the recycling stream

Consumers and carcinogens should not 
mix. That is common sense, as well as  
an undisputed premise of EU chemicals 
policy. 

And yet, chemicals that may cause cancer 
- or otherwise harm health - keep showing 
up in consumer products, some in 
concentrations that breach applicable 
REACH restrictions. In July, for example, 
German consumer organisation Stiftung 
Warentest found suspected carcinogens 
in a number of everyday consumer 
products. In August, the Danish 
Consumer Council detected similar 
chemicals in products for children. 

This presents a pressing problem for EU 
chemicals policy, and not just on health 
and environmental grounds. Addressing 
‘tainted’ products such as these takes on  
a new urgency as the EU’s transition to  
a (more) circular economy begins to  
gain momentum. 

In a circular economy, old products 
become the basis for new ones, waste is 
minimised and goods are manufactured 
more sustainably. This model is great  
for the environment and the economy  
but also presents new challenges for 
consumer safety. 

Many consumer goods contain chemicals 
of concern, whether by accident or design. 
During their lifecycle, harmful chemicals 
released from consumer products 
contribute to our combined exposure.  
This is true for new products, as well  
as for those already in use. 

As the European Commission plans  
to ‘close the loop’ on an EU circular 
economy, chemicals of concern could 
become caught in the circle and be given  

a second – and third and fourth, ad 
infinitum – lease of life. The choices  
we make today, to promote and design  
a circular economy, thus have direct 
implications for the health of consumers 
across Europe.

Detoxify the circular economy
Beuc, the European Consumer 
Organisation, has recently advised the EU 
Commission in its response to a public 
consultation on chemicals in the circular 
economy that products must remain safe 
for consumers, whether they are made 
from virgin or recycled materials. We also 
highlighted that current EU chemicals laws 
are not fit to support a circular economy. 

An extensive new study for the European 
Commission echoes our concerns. It paints 
a sombre picture, concluding that 
“legislation preventing the presence  
of toxic substances in articles (where 
possible) is scattered, neither systematic 
nor consistent and applies only to very 

few substances, articles and uses, often 
with many exemptions.” This picture 
needs to change if the circular economy  
is to succeed.

From a consumer perspective, it is 
paramount that an ambitious framework 
is established that prevents chemicals of 
concern from being reinjected into the 
economy. This means accepting that 
certain products should not – and cannot 
– be recycled. 

It also requires new, stringent controls  
on ‘recirculated’ materials to prevent, for 
example, recycled food packaging from 
contaminating our food. This concern was 
raised again earlier this year, when EU 
consumer organisations found extremely 
persistent fluorinated substances in fast 
food packaging. Above all, EU decision 
makers need to pursue a clean circular 
economy through policies that respect  
the fundamental commitments of EU 
chemicals policy.

NGO Platform

Current EU chemical laws are at odds with the drive towards a circular economy
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A precautionary approach
In a circular economy, it is even more 
difficult to control and limit combined 
exposures. Increased recycling and reuse 
of long-lived products, such as furniture 
or construction materials, means that it 
can take decades to eliminate legacy 
substances. 

Even short-lived materials are 
problematic, though: for example, 
research suggests that even after a 
complete ban on the use of bisphenol  
A in paper receipts, it will remain in 
recycled paper for up to 30 years. 

To achieve a sustainable circular economy, 
the EU therefore needs to develop a more 
holistic and coherent approach to risk 
assessment and management. Based on 
the precautionary principle, this should 
include overarching principles on how to 
reduce exposures, combined with targeted 
strategies for all product categories where 
recycled materials are or will be used, 
from food packaging to textiles and toys. 

Risk assessors need to ask not only 
whether the first, intended use of a 
chemical is safe, but also whether possible 
subsequent uses could present risks for 
health and the environment. If the answer 
is uncertain or ambiguous, chemical users 
should look for safer alternatives, 
including non-chemical solutions. 

Clear and readily accessible information 
about chemicals of concern in consumer 
products is likewise required to facilitate 
the identification and handling of 
exposure sources, and to enable suppliers, 
distributors and consumers to adopt a 
preventive approach. This will in turn 
reinforce incentives for industry to phase 
out the use of chemicals of concern. 

Improved transparency on the chemical 
composition and content of consumer 
goods is key to establishing consumer 
confidence in the safety of secondary raw 
materials. Where transparency obligations 
do not currently exist, such as in textiles or 
furniture, an initial obligation should be 
established to inform consumers about the 
presence of substances identified as 
SVHCs through clear, coherent, 
comprehensible labels. 

Double standards 
It is vital that new EU rules to encourage 
materials recycling do not perpetuate the 

use of harmful chemicals. We should 
resist the temptation to set more lenient 
standards for the chemical content of 
secondary raw materials to promote their 
market uptake. The EU needs to ensure 
the same level of protection for human 
health and the environment, whether 
products are made of recovered or  
virgin materials.

As the European Environment Agency 
rightly observes: “Clean materials are 
crucial for maintaining material 
performance and quality in recycling 
processes. Material performance and trust 
in the safety of the materials - in addition 
to the price - will largely determine 
whether or not consumers will buy 
recycled materials and derived products. 
Keeping material cycles clean is therefore 
essential for the circular economy.” 

Exemptions from REACH authorisation 
obligations for recovered substances 
would counteract the transition to a 
sustainable circular economy. While risks 
may be managed in virgin materials 
during first use, these become increasingly 
unpredictable when materials are 
reincorporated into future goods, as there 
is little effective control of where recycled 
materials end up. This was recently 
illustrated when Ipen found toxic, and 

even banned, flame retardants in toys 
made from recovered plastics.

Rather than deregulating recycled 
materials to promote their market uptake, 
EU decision makers should instead 
explore ways to discourage use of virgin 
materials where a recirculated alternative 
is available. Inspiration could, for 
example, come from the successful  
Danish tax on phthalate use in PVC. 

Address chemicals of  
concern first
Better upstream chemicals management, 
through greater reliance on grouping of 
chemicals and hazard-based standards, is 
essential to detoxify the circular economy 
and to speed up the implementation of 
legislation meant to protect consumers. 

It also represents a practical and efficient 
response to chemicals in material lifecycles: 
research indicates that improved sorting  
of recycled paper and board only decreases 
the content of BPA and DEHP by 19% and 
3% respectively, while chemical removal 
can get rid of 9% and 46% respectively.  
A complete end to using these substances 
would mean 100% removal. 

Although we have no silver bullet for 
‘legacy’ substances, promoting safer 
alternatives upstream must nonetheless 
remain a priority. Upstream chemicals 
management has the added benefit  
of securing business certainty for 
downstream users, as well as recyclers. 

The alternative, encapsulating 
contaminated materials in virgin materials 
or redirecting them from consumer uses, 
is equivalent to kicking the proverbial 
(and recycled) can down the road.  
In a circular economy, all materials  
will eventually re-enter the cycle. 

‘Tainted’ materials that stay in the loop 
will therefore eventually contaminate  
the materials stream. Worse still, 
encapsulating secondary raw materials  
in virgin materials will only stigmatise 
recycled materials in the eyes of 
consumers.

Close the gaps, before the loop
Robust protections against chemicals of 
concern are currently missing for many 
consumer products and, when they  
do exist, they are too often improperly 
applied or checked. Before closing the 

Chemicals of concern have been found  
in recycled fast food packaging
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loop on a circular economy, we need to 
close the regulatory gaps that could afford 
chemicals of concern a second lease of life 
in consumers’ homes.

The failure to regulate SVHCs in imported 
articles under REACH is one of the most 
obvious barriers to a sustainable EU 
circular economy. A large and growing 
share of consumer goods on the EU 
market are imported. Yet, as Cefic points 
out, manufacturers in third countries  
do not necessarily comply with EU  
safety standards. 

Consumers, however, expect that the same 
protections apply, whether a product is 
produced in the European Economic  
Area (EEA) or outside it. This regulatory 
gap is therefore potentially misleading 
consumers and risks undermining 
confidence in the efficacy of EU chemicals 
legislation and the circular economy. 

Introducing REACH restrictions that 
apply equally to both domestically 
produced and imported articles, offers one 
solution to this problem. However, the 
restriction process suffers from significant 

deficiencies that limit its current 
effectiveness as a risk management tool. 
Moreover, restrictions can only be 
introduced where an ‘unacceptable’ risk 
exists and are in principle limited to uses 
known to pose one. There might 
nonetheless be as yet unforeseeable uses, 
and risks, for an authorised substance. 

The authorisation requirement is, in 
contrast, linked to the hazard potential of 
an SVHC and thus applies to all uses of it. 
In line with the recommendations of the 
German Federal Environment Agency, a 
more effective solution would instead be 
to extend the REACH authorisation 
provisions so that they also regulate the 
presence of SVHCs in imported articles. 

Square the circle
Consumers and carcinogens should not 
mix. A sustainable circular EU economy 
cannot change or challenge this premise; 
instead, EU policies to promote a circular 
economy should reinforce it, in line with 
the commitment to a non-toxic 
environment set out in the 7th 
Environmental Action Programme.

A well-designed circular economy could, 
in fact, become a vehicle for the EU to 
deliver on this vision. Sound, non-toxic 
material loops demand that we close the 
loopholes that allow chemicals of concern 
a second lease of life in consumers’ homes. 
EU decision makers therefore need to 
square the circle through policies that 
encourage sustainable resource use,  
while removing harmful chemicals  
from consumers’ lives. 

The scientific, technical and economic 
barriers are not insurmountable. As  
the EU’s circular economist in chief, 
Commission first vice-president Frans 
Timmermans recently observed: “The 
technological challenge is not a problem, 
and it’s not even a financial problem … 
it’s a problem of governance.” 

Fixing the governance of chemicals in 
consumer products is key to a sustainable 
circular economy and must remain a 
priority for EU chemicals policy.

The views expressed in this article are those  
of the expert author and are not necessarily 
shared by Chemical Watch

AsiaHub  
Summit USA
26-27 February 2018, San Francisco

Get a full update of the latest developments 
in chemicals regulations across Asia. We will 
be “bringing Asia to the US” with experts from 
China, Taiwan, South Korea, Thailand, Vietnam, 
Singapore, Japan, Malaysia, India and Australia, 
all sharing their first-hand insights with you at 
this not-to-be-missed summit.
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What next on Brexit?
Can the UK remain part of the European regulatory system for chemicals after 
leaving the EU?

Brexit can be a divisive topic but, 
regardless of how they voted, I believe the 
vast majority of the British public would 
agree that it represents the greatest 
political challenge the UK has faced for 
many years. It impacts on almost every 
aspect of our society and businesses, 
which will be heavily affected by leaving 
the EU. 

The UK exports 60% of chemicals to, and 
imports 75% of chemicals from, the EU; 
the chemicals industry is the second 
largest exporter to the EU after the 
automotive industry and the second 
biggest manufacturing industry overall, 
with £10bn gross value added, annual 
turnover of £32bn and total exports of 
£26bn. It’s always important to remember 
that the chemicals industry is a basic 
building block of almost all other 
industries: without chemicals, there  
is no automotive sector.

The government has made it clear that the 
UK will not remain a part of the single 
market and this presents many problems 
and raises many questions for sectors like the 
chemicals industry, who invest based on 
market certainty. The chemicals industry 
invests roughly £5bn each year on R&D. 

We are still in the dark as to what will 
replace the single market, with trade 

negotiations still on hold until agreements 
can be reached on the status of EU citizens 
living in the UK, the Northern Irish border 
and the so-called ‘divorce bill’. This makes 
the already slim chances of concluding 
negotiations by March 2019 more difficult 
by the day. 

The failure to conclude such a deal would 
result in a reversion to WTO rules, 
increased tariffs and delays for businesses 
and consumers. The withdrawal from the 
single market would also mean an end to 
freedom of movement. This in turn creates 
issues, with migrants accounting for 
around 36% of the workforce in the 
chemical industry and related process 
operations in 2015.

Role of Echa
Since June 2007, when the REACH 
Regulation came into force, data 
submitted by EU and European Economic 
Area (EEA) companies resulted in Echa 
holding the largest global database on the 
properties of chemical substances. If the 
UK does not agree to remain a part of 
Echa post-Brexit, our authorities will lose 
access to this database, the topical 
databases and IT tools for regulatory 
purposes provided by Echa. 

British authorities will also no longer be 
involved in the use of this data, as only 
member states are required to cooperate 
with Echa as partners in applying their 
regulatory processes. They will only be 
able to benefit from the wide range of 

substance-centred information that Echa 
makes public online. 

After withdrawal, the UK enforcement 
authorities will no longer need to ensure 
compliance by UK-based companies with 
the EU chemicals legislation. They can 
also cease enforcing Echa’s regulatory 
decisions addressed to such companies.

Investment in compliance
Besides the loss of access to the Echa 
databases, another problem that arises  
is the fact that UK companies will have 
spent an estimated £250m on registering 
chemicals under REACH by the time of 
the 31 May 2018 deadline. These fees will 
not be refunded after the UK leaves in 
2019 as there is no legal basis for doing  
so. It is still unclear whether these 
registrations will remain valid after Brexit. 

The House of Commons Environmental 
Audit Committee (EAC) noted in a report 
earlier this year that the uncertainty over 
the status of REACH registrations could 
already be influencing companies and 
their decisions over long-term investments 
in the sector. Indeed, 20% of the 126 
members of the Chemical Industries 
Association and the Chemical Business 
Association have indicated that they are  
in the early stages of analysing the benefits 
of a move to other EU countries in order 
to preserve their European business. 

Put simply, government negotiators need 
to ensure that the millions UK business 
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Guest column

has invested in REACH are not thrown 
away, just at the point where they should 
be starting to reap the benefits. Given this 
and the potentially highly damaging 
speculation it has caused, there can be 
little doubt that a positive future 
relationship, whatever form it might take, 
would be mutually beneficial. A lack of 
one would probably result in companies 
that export mainly to the EU upping sticks 
and leaving, resulting in the loss of 
thousands of jobs.

UK equivalent of Echa?
We can only speculate as to the cost of 
setting up an Echa equivalent at a UK 
level but the likelihood is that it would be 
far higher than what we could reasonably 
estimate our membership costing as that 
cost is spread across 28 member states. 
The EU will contribute just over €75m into 
the Echa budget for 2017 and, with the UK 
having an EU population share of just 
over 7.5% (7.7%) we could conservatively 
guess that we will pay £5.625 m, based on 
2017 figures. 

While this figure could be seen to 
represent the literal cost of Echa 
membership to the UK, it can be viewed in 
the same context as the £350 m that the 
UK “sends to Brussels every week” in the 
sense that this is not the whole truth. In 
my opinion, the benefits British businesses 
enjoy as a result of Echa membership 
outweigh those costs. 

Officials at the UK’s Department for 
Environment, Food & Rural Affairs 
(Defra) have admitted that the cost of 
taking on the roles currently provided by 
Echa could be in the tens of millions. The 
EAC likewise concluded that establishing 
a fully stand-alone system of chemicals 
regulation for the UK would be expensive 
for both the taxpayer and industry. Even if 
we set aside costs issues, we must still 
consider the issue of regulatory 
harmonisation — or lack of it —  
for businesses. 

The EAC has stated that the chemicals 
regulation framework, established by the 
EU through REACH, would be difficult to 
transpose directly into UK law. If Echa 
and the UK equivalent body come to 
different conclusions about the safety  
of a certain substance, then businesses  
will be forced to decide which market  
is most profitable. 

Regulatory consistency is a possibility but 
is by no means guaranteed, unless full 
Echa membership is maintained. A 
separate regulatory regime would mean 
that any companies hoping to export to 
the EU would still have to adhere to Echa 
standards, and companies trading in both 
the EU and the UK would also incur costs 
relating to both systems.

Barriers to continuing 
There are several potential barriers to the 
UK remaining a member of Echa and 
REACH. The first is the government’s 
insistence on a so-called hard Brexit, 
which would entail a clean break from  
the EU and an end to membership of EU 
organisations like Echa and funding 
projects such as Horizon 2020. 

The second is the simple fact that 
something like this has never been  
done before. While EEA countries,  
such as Norway and Iceland, have access 
to Echa resources, they have never been  
EU members. The UK would be the  
first Echa member that was not EU  
or EEA member. 

Companies based outside the EEA  
can appoint a European-based ’only 
representative’ (OR) to take over the tasks 
and responsibilities of importers for 
complying with REACH but the fee for 
transferring REACH registrations to an 
OR will not be waived after Brexit. All this 
is not to say that a future relationship is 
not possible. I, as the Echa liaison MEP, 
am naturally hopeful that the UK remains 
a full member of Echa and REACH.

Drive to global regulation
With the EU having the world’s largest 
database of chemical properties, interest in 
European expertise from third countries is 
naturally very high and there is a global 
desire for the sharing of best practice and 
harmonisation to improve regulation and 
increase consistency worldwide. 

Potential EU candidate countries interact 
with Echa through the Instrument of 
Pre-accession Assistance (IPA) and 
European Neighbourhood Policy (ENP) in 
North Africa and the Middle East. Echa 
also has memoranda of understanding 
with regulatory agencies in Australia, 
Canada, Japan and the US.

The OECD also has guidelines for 
chemical testing and draws on the 
expertise of thousands of experts in 35 
countries, including the US, Mexico, Japan 
and Australia. This expertise is invaluable 
to those members outside of the EU and, 
with the UK being an OECD member, 
could provide an alternative source of 
information regarding the safety of new 
chemicals in the future.

More generally we have seen multilateral 
agreements, such as the Rotterdam 
Convention, that promote shared 
responsibilities in relation to the importing 
of hazardous chemicals. However, they 
tend to focus on one particular aspect of 
chemical regulation and signing up to them 
does not confer any trading benefits. 

Conclusion
When it comes to Brexit I cannot deny  
that I was, and still am, saddened by the 
decision made by the British public. We 
must now disentangle ourselves from 
mechanisms that we have been a part of 
for nearly half a century and the process 
will not be quick. I sincerely hope that the 
UK and EU will come to an agreement on 
a soft Brexit that enables us to continue 
playing an active role in agreements such 
as REACH, for the benefit both of British 
businesses and of consumers.

The views expressed in this article are those of 
the expert author and are not necessarily 
shared by Chemical Watch
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